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Title VI of the Civil Rights Act of 1964 and the Departmental Regulation (45 CFR Part 80)
promulgated thereunder require that there be no discrimination on the basis of race, color, or
national origin in the operation of any programs benefiting from Federal financial assistance.
Similarly, Title IX of the Education Amendments of 1972 prohibits discrimination on the basis of
sex in education programs or activities benefiting from Federal financial assistance.

Compliance reviews conducted by the Office for Civil Rights have revealed a number of common
practices which have the effect of denying equality of educational opportunity on the basis of race,
color, national original, or sex in the assignment of children to special education programs.

As used herein, the term “special education programs” refers to any class or instructional program
operated by a State or local education agency to meet the needs of children with any mental,
physical, or emotional exceptionality including, but not limited to; children who are mentally
retarded, gifted and talented, emotionally disturbed or socially maladjusted, hard of hearing, deaf,
speech-impaired, visually handicapped, orthopedically handicapped, or to children with other health
impairments or specific teaming disabilities.

The disproportionate over- or under-inclusion of children of any race, color national origin, or sex
in any special program category may indicate possible noncompliance with Title VI or Title IX. In
addition, evidence of the utilization of criteria or methods of referral, placement or treatment of
students in any special education program which have the effect of subjecting individuals to
discrimination because race, color, national origin, or sex may also constitute noncompliance with
Title VI and Title IX.

In developing its standards for Title VI and Title 1X compliance in the area of special education, the
Office for Civil Rights has carefully reviewed many of the requirements for State plans contained in
Section 613 of the Education Amendments of 1974 (P.L. 93-380), which amended Part B of the
Education of the Handicapped Act.

Based on the above, any one or more of the following practices may constitute a violation of Title
V1 or Title IX where there is an adverse impact on children of one or more racial or national origin
groups or on children of one sex:

(1) Failure to establish and implement uniform nondiscriminatory criteria for the referral of students
for possible placement in special education programs.



(2) Failure to adopt and implement uniform procedures for insuring that children and their parents
or guardians or guaranteed procedural safeguards in decisions regarding identification, evaluation,
and educational placement including, but not limited, to the following:

(a) prior written and oral notice to parents or guardians in their primary language whenever the
local or State education agency proposed to change the educational placement of the child, including
a full explanation of the nature and implications of such proposed change;

(b) an opportunity for the parents or guardians to obtain an impartial due process hearing,
examine all relevant records with respect to the classification of the child, and obtain an independent
educational evaluation of the child;

(c) procedures to protect the rights of the child when the parents or guardians are not known,
unavailable, or the child is a ward of the State, including the assignments of an individual, who is not
an employee of the State or local educational agency involved in the education of children, to act as
a surrogate for the parents or guardians;

(d) provisions to insure that the decision rendered 'm the impartial due process hearing
referred to in part (b) above shall be binding on all parties, subject only to appropriated
administrative or judicial appeal; and

(e) procedures to insure that, to the maximum extent appropriate, exceptional children are
educated with children who are, not exceptional and that special classes, separate schooling, or other
removal of exceptional children from the regular education environment occur only when the nature
or severity of the exceptionality is such that education in regular classes with the use of
supplementary aides and services cannot be achieved satisfactorily.

(3) Failure to adopt and implement procedures to insure that test materials and other assessment
devices used to identify, classify and place exceptional children are selected and administered in a
manner which is nondiscriminatory in its impact on children of any race, color, national origin or
Sex.

Such testing and evaluation materials and procedures must be equally appropriate for children of all
racial and ethnic groups being considered for placement in special education classes. In that regard
procedures and tests must be used which measure and evaluate equally well all significant factors
related to the learning process, including but not limited to consideration of sensorimotor, physical,
socio-cultural and intellectual development, as well as adaptive behavior. Adaptive behavior is the
effectiveness or degree with which the individual meets the standards of personal independence and
social responsibility expected of her or his age and cultural group. Accordingly, where present testing
and evaluation materials and procedures have an adverse impact on members of a particular race,
national origin, or sex, additional or substitute material and procedures which do not have such an
adverse impact must be employed before placing such children in a special education program.

(4) Failure to assess individually each student’s needs and assign her or him to a program designed to
meet those individually identified needs.

(5) Failure to adopt and implement uniform procedures with respect to the comprehensive
reevaluation at least once a year of students participating in special programs.



(6) Failure to take steps to assure that special education programs will be equally effective for
children of all cultural and linguistic backgrounds.

School officials should examine current practices in their districts to assess compliance with the
matters set forth in this memorandum. A school district which determines that compliance
problems currently exist in that district should immediately devise and implement a plan of
remediation. Such a plan must not only include the redesign of a program or programs to conform
to the above outlined practices, but also the provision of necessary reassessment or procedural
opportunities for those students currently assigned to special education programs in a way contrary
to the practices outlined. AR students who have been inappropriately placed in a special education
program in violation of Title VI or Title IX requirements must be reassigned to an appropriate
program and provided with whatever assistance may be necessary to foster their performance in that
program including assistance to compensate for the detrimental effects of improper placement.

Some of the practices which may constitute a violation of Title VI or Title IX may also violate
Section 504 of the Rehabilitation Act of 1973 (P.L. 93-112) as amended by the Rehabilitation Act of
1973 (P.L. 93-516) which prohibits discrimination on the basis of handicap; and other practices not
addressed by this memorandum and not currently prohibited by Title VI or Title IX may be
prohibited by that Section. The Office for Civil Rights is currently formulating the regulation to
implement Section 504,

School Districts have a continuing responsibility to abide by this memorandum in order to remain in
compliance with Title VI of the Civil Rights Act of 1964 and Title 1X of the Education
Amendments of 1972.

Martin Gerry
Acting Director
Office for Civil Rights



	  

